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MEMORANDUM CPI NI ON
MARVEL, Judge: This case is before the Court on
respondent’s notion for summary judgnent, filed pursuant to Rule

121.1

1 All Rule references are to the Tax Court Rules of Practice
and Procedure, and all section references are to the Internal
Revenue Code.
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Backgr ound

This case invol ves an appeal fromrespondent’s determ nation
that petitioner is not entitled to an abatenent of interest under
section 6404(e)(1). Wien the petition in this case was filed,
petitioner resided in Fountain Valley, California.

Petitioner tinely filed his 1997 and 1998 Federal incone tax
returns. Respondent selected the returns for exam nation. After
exam ning the returns, respondent concluded that petitioner had
unreported inconme and had i nproperly deducted travel expenses.
Accordi ngly, on March 21, 2001, respondent issued a notice of
deficiency to petitioner in which he determ ned deficiencies of
$48, 206 and $11,672 for 1997 and 1998, respectively.

Addi tionally, respondent determ ned that petitioner was |iable
for penalties under section 6662(a) of $9,513.40 and $2,224 for
1997 and 1998, respectively.

On June 11, 2001, petitioner filed a petition seeking a
redeterm nation of the deficiencies and penalties set forth in
the notice of deficiency. Trial was set for January 28, 2002.

On February 1, 2002, a decision reflecting a settlenment between
petitioner and respondent (settlenent) was entered by the Court.
Under the terns of the settlenent, respondent conceded the
deduction for travel expenses, and petitioner conceded the
unreported inconme and the section 6662(a) penalties. The
deci sion contained a stipulation that interest would be assessed

on the deficiencies and penalties due frompetitioner as required



by | aw.

On August 6, 2002, petitioner submtted a Form 656, Ofer in
Conprom se, to respondent based on doubt as to liability in which
petitioner offered to pay the deficiencies but not any penalties
or statutory interest. On Septenber 18, 2003, respondent sent
petitioner a letter rejecting the offer.

On February 6, 2005, petitioner submtted a Form 843, Caim
for Refund and Request for Abatenent (request), with respect to
the section 6662(a) penalties and the accrued interest. On
August 31, 2005, respondent sent a letter to petitioner stating
t hat respondent woul d not review the portion of the request
relating to the abatenent of the assessed penalties. On October
17, 2005, respondent sent petitioner a 30-day letter stating that
petitioner’s request had been denied on the grounds that “There
was no unreasonable error or delay relating to the performance of
a mnisterial or managerial act in processing the exam nation of
your return.” Petitioner did not respond to the 30-day letter.
On a date that cannot be ascertained precisely fromthe record,
but which the parties allege was either Decenber 1 or Decenber 5,
2005, respondent issued a notice of final determ nation denying

petitioner’s request under section 6404(e)(1).

On February 13, 2006, petitioner tinely filed a petition
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under section 6404(h)? seeking review of respondent’s
determ nation. Petitioner asserted that the manner in which
respondent conducted his exam nation prevented petitioner from
divul ging information relating to his tax liability.® Petitioner
argued that if he had trusted respondent and had felt confortable
in disclosing the necessary information, petitioner would have
settled his case years ago without penalties and with far | ess
accrued interest.

On August 10, 2006, respondent’s notion for summary judgnent
was filed. 1In his notion, respondent asserts that the Court does
not have jurisdiction under section 6404(h) to deci de whet her
respondent properly assessed the section 6662(a) penalties.
Respondent al so argues that petitioner failed to produce evidence
t hat respondent was unreasonably dilatory in performng a
m nisterial or managerial act as required by section 6404(e)(1).
Respondent urges us to sustain respondent’s determ nati on denyi ng

petitioner’s request.

On Septenber 8, 2006, petitioner’s response opposing

2 Sec. 6404 was anmended by the Internal Revenue Service
Restructuring and Reform Act of 1998, Pub. L. 105-206, sec.
3305(a), 112 Stat. 743. One of the changes redesignated forner
sec. 6404(g) as sec. 6404(h), effective for tax years ending
after July 22, 1998.

3 Petitioner chose not to disclose informati on because he
feared that disclosure of the informati on woul d cause vari ous
menbers of his famly to be audited.
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respondent’s notion was filed. Petitioner concedes the section
6662(a) penalties* but maintains that the request was inproperly
denied with respect to interest. Petitioner also argues that the
manner in which respondent conducted his exam nation unreasonably
del ayed the settlenment of petitioner’s case and prol onged the
period during which interest accrued. Petitioner asserts that
his testinony at trial would establish the inpropriety of the
audit conducted by respondent, but petitioner did not submt an
affidavit in support of his position in opposition to
respondent’s notion.

On February 5, 2007, the Court held a hearing on
respondent’s summary judgnent notion. Representatives for both
parties were present and were heard.

Di scussi on

Summary Judgment

Summary judgnent is a procedure designed to expedite
litigation and avoi d unnecessary, time-consum ng, and expensive

trials. Fl a. Peach Corp. v. Commi ssioner, 90 T.C. 678, 681

(1988). Summary judgnment may be granted with respect to all or
any part of the legal issues presented “if the pleadings, answers
to interrogatories, depositions, adm ssions, and any ot her

acceptable materials, together with the affidavits, if any, show

“1In his opposition to the notion for summary judgnent,
petitioner explicitly states that he will not contest the
inposition of the sec. 6662(a) penalties.
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that there is no genuine issue as to any material fact and that a
deci sion may be rendered as a matter of law.” Rule 121(a) and

(b); Sundstrand Corp. v. Comm ssioner, 98 T.C. 518, 520 (1992),

affd. 17 F.3d 965 (7th Cr. 1994); Zaentz v. Conm ssioner, 90

T.C. 753, 754 (1988). The noving party bears the burden of
proving that there is no genuine issue of material fact, and

factual inferences will be drawn in a manner nost favorable to

the party opposing sunmary judgnment. Dahlstromyv. Conmm Ssioner,

85 T.C. 812, 821 (1985); Jacklin v. Comm ssioner, 79 T.C. 340,

344 (1982). The nonnoving party, however, cannot rest upon the
all egations or denials in his pleadings but nust “set forth
specific facts showng that there is a genuine issue for trial.”

Rul e 121(d); Dahlstromv. Comm ssioner, supra at 820-821.

1. Abatenent of |Interest Under Section 6404(e)(1)

Under section 6404(e)(1), the Comm ssioner may abate part or
all of an assessnent of interest on any deficiency to the extent
t hat any unreasonable error or delay in paynent is attributable
to erroneous or dilatory performance of a mnisterial or
manageri al act by an officer or enployee of the Internal Revenue
Service. A mnisterial act is a procedural or nechanical act
t hat does not involve the exercise of judgnment or discretion and
that occurs during the processing of a taxpayer’s case after al
prerequisites to the act, such as conferences and reviews by

supervi sors, have taken place. Lee v. Conm ssioner, 113 T.C
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145, 150 (1999); sec. 301.6404-2(b)(2), Proced. & Adm n. Regs. A
managerial act is an adm nistrative act that involves a tenporary
or permanent | oss of records or the exercise of judgnent or
di scretion relating to managenent of personnel during the
processi ng of a taxpayer’s case. Sec. 301.6404-2(b)(1), Proced.
& Adm n. Regs. A decision concerning the proper application of
Federal tax lawis neither a mnisterial nor a managerial act.
Sec. 301.6404-2(b)(1) and (2), Proced. & Adm n. Regs. A request
for an abatenent of interest will not be granted if a significant
aspect of the delay is attributable to the taxpayer. Sec.
6404(e)(1).

When Congress enacted section 6404(e), it did not intend the
provision to be used routinely to avoid paynent of interest.
Rat her, Congress authorized abatenent of interest only where
failure to do so “would be wi dely perceived as grossly unfair.”
H. Rept. 99-426, at 844 (1985), 1986-3 C.B. (Vol. 2) 1, 844; S.
Rept. 99-313, at 208 (1986), 1986-3 C.B. (Vol. 3) 1, 208. Under
section 6404(h) (1), we have jurisdiction to determ ne whether
respondent abused his discretion in denying petitioner’s request.
Because the Comm ssioner’s abatenent authority involves the
exerci se of discretion, however, we nust give due deference to

the Comm ssioner’s determ nation. Wodral v. Comm ssioner, 112

T.C. 19, 23 (1999); Miilman v. Conmm ssioner, 91 T.C 1079, 1082

(1988). In order to prevail, petitioner nmust prove that
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respondent abused his discretion by exercising it arbitrarily,

capriciously, or without sound basis in fact or law. Wodral v.

Conmi ssi oner, supra at 23; Miilnman v. Commi Ssioner, supra at

1084; see also sec. 6404(h)(1); Rule 142(a).

In his response in opposition to respondent’s notion,
petitioner asserted that he was the subject of an abusive,
duplicitous, bad faith, and racist audit conducted to intimdate
himand to di scover assets belonging to his famly. However,
petitioner did not set forth specific facts in or attach any
docunents to his response that showed a genui ne issue of materi al
fact for trial. |Instead, petitioner rested on the allegations in
his petition and in his response. Such allegations are sinply
not enough to withstand a notion for summary judgnent. See Rule
121(d).

Petitioner’s factual assertions do not establish that there
is any dispute about a material fact in this interest abatenent
proceedi ng. At best, petitioner’s allegations reflect a concern
that his audit was inproperly notivated. However, petitioner
does not maeke any allegation of inproper notivation regarding
respondent’s attenpt to collect interest. |In fact, petitioner
agreed to the deficiency and stipulated that interest would be
assessed on the deficiency. Petitioner has not alleged any facts
to support a finding of unreasonable error or delay in paynent

that is attributable to an officer or enployee of respondent’s
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bei ng erroneous or dilatory in performng a mnisterial or
managerial act. On the contrary, the record indicates that any
del ay that nay have occurred was attributable to petitioner.?®
Section 6404(e) (1) prohibits abatenent of interest if a
significant aspect of the error or delay is attributable to the
t axpayer

Finally, petitioner cannot successfully argue that
respondent’s action enforcing the terns of the settlenent between
petitioner and respondent was an abuse of discretion. The
deci sion resolving petitioner’s deficiency case included the
parties’ stipulation acknow edging that statutory interest would
be assessed on both the deficiencies and penalties for the years
at issue as required by law. See sec. 6601(a), (e)(2).

Respondent assessed interest in accordance with the stipul ation

of the parties. Petitioner has failed to denonstrate that there

> Petitioner, who was represented by both a tax attorney and
a certified public accountant, failed to cooperate with
respondent during the audit in that petitioner refused to provide
i nformati on requested by respondent.
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IS a genuine issue as to any material fact or that respondent is
not entitled to a decision as a matter of law?®

[11. Concl usion

We shall grant respondent’s summary judgnent notion with
respect to petitioner’s abatenent clai munder section 6404(e)(1).

To reflect the foregoing,

An appropriate order and

decision will be entered.

6 Petitioner’s claimthat the settlenment in his deficiency
case does not speak to the issue of interest is remarkably
di si ngenuous given the clarity of the | anguage used in the
decision: “It is further stipulated that interest will be
assessed as provided by law on the deficiencies and penalties due
fromthe petitioner.”



